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Modernization of Michigan’s HIV Disclosure 
Law 

Policy Exploration of Necessity to Modernize Michigan’s 1988 Law 

INTRODUCTION: 
In 1988, the state of Michigan – and the world – wrestled with the impact of a growing epidemic. That epidemic was 
known as AIDS, and represented a new, terrifying threat to a world that had just eight years before conquered the 
scourge of small pox and had effectively gained ground on the impact of bacteria-caused infections through the use of 
antibiotics. 

The epidemic was first recorded in the U.S. Centers for Disease Control Morbidity and Mortality Weekly newsletter 
on June 5, 19811. The report laid out the cases of five (5) previously healthy homosexuals in Los Angeles. The men 
had come down with a rare pneumonia associated with compromised immune systems. Nearly a month later, The 
New York Times reported on the appearance of a rare cancer – Kaposi’s Sarcoma – which was also appearing in gay 
me, in New York and San Francisco.2 Within five years, 11,932 Americans had died of the mysterious new illness. By 
1987, 16,908 people were dead from the disease.3 By 2014, 678,509 Americans had died of the disease.  

Four years into the epidemic outbreak, on July 25, 1985, a spokesperson for screen legend Rock Hudson confirmed 
the film star was ill with AIDS. 4 The announcement unleashed a flurry of media reports and attention on the new 
disease – including a July 1985 LIFE Magazine cover story titled “Now, no one is safe from AIDS.” Hysteria grew to 
the point that US researchers held a press conference on Sept. 20 to quell growing fears. The New York Times 
reported on the press event: 

“The top three Federal science administrators responsible for research on AIDS said today that the disease was causing 
an ‘epidemic of fear’ and feeling of helplessness that was ‘absolutely unnecessary.’”5 The Times noted that the disease 
was invariably fatal.  

“With this dire prognosis, little know about the disease itself, and no cure in sight, fear was widespread. It was in this 
environment that Michigan’s HIV laws were first enacted.” wrote staff of the Michigan Department of Community 
Health, Division of Health, Wellness and Disease Control in a draft Nov. 16, 2012 report on modernizing Michigan’s 
HIV related laws.6 The report was never adopted as departmental policy.  

This is not to imply lawmakers acted in haste or in malice. They acted with the best knowledge at the time.  

But much has changed since those dark, uncertain days. HIV is no longer a death sentence, rather a chronic, 
manageable disease. Recent studies show that a person who has controlled their virus to an “undetectable” level is 
highly unlikely to transmit the infection. The FDA in 2012 approved the use of a combination of two anti-HIV drugs 

                                                             
1 https://www.cdc.gov/mmwr/preview/mmwrhtml/june_5.htm 
2 http://www.nytimes.com/1981/07/03/us/rare-cancer-seen-in-41-homosexuals.html 
3 https://partners.nytimes.com/library/national/science/aids/timeline80-87.html 
4 https://partners.nytimes.com/library/national/science/aids/072585sci-aids.html 
5 https://partners.nytimes.com/library/national/science/aids/092085sci-aids.html 
6 “Modernization of Michigan’s HIV Laws: A Collaborative Review is Required in this New Era of the HIV Epidemic.” Obtained 
via FOIA. Contained in private archives of Todd Heywood. Draft dated Nov. 16, 2012.  



 

2 
M

od
er

ni
za

tio
n 

of
 M

ic
hi

ga
n’

s 
HI

V 
Di

sc
lo

su
re

 L
aw

 |
 1

/1
/2

01
7 

 

as a preventative for HIV. The highest potential for sexual transmission of HIV is 138 infections per 10,000 
exposures, according to the CDC.7 

Additionally, research has found that persons living with HIV who do not know they are infected account for as many 
as 70 percent of new HIV infections in the US and Canada.8 

Despite the significant gains in combating and preventing HIV, it remains deeply stigmatized in the U.S. and here in 
Michigan. According to the Kaiser Family Foundation, the average American continues to operate with a 1987 level 
of understanding of the science of HIV. And at least one study, conducted by Trevor Hoppe, found Michigan’s justice 
system has failed to keep up with the advances in science; with prosecutors and judges continuing to refer to HIV as a 
“death sentence.” 

Prosecution often targets particularly vulnerable persons in our state who are living with HIV. Those prosecutions 
also preclude presentation of risk or intent to harm – effectively creating an illusion that a person living with HIV 
engaging in sexual contact is, per se, a significant risk of transmission to and harm of their partner.  

As a result of this sea change in the reality of HIV disease in the US and Michigan, it’s time to reimagine the 
engagement that benefits the entire state.  

The State of Michigan’s Law 
 

Michigan’s felony law AIDS – Sexual Penetration with Uninformed Partner, criminalizes sexual penetration 
“however slight” by a person who knows he or she is infected with HIV without first disclosing that HIV positive 
status.9 But to fully understand this law, it is key to review the House Legislative Analysis Section report on HB 5026, 
which ultimately became PA 368 of 1988.  

Here it is clear that lawmakers amended Michigan’s Public Health Code to create a series of progressively more 
restrictive interventions by health officials with persons living with HIV identified as “recalcitrant.” The amendment – 
which became MCL 333.5201 – identified three clear ways in which a person with a serious communicable disease 
would have to act in order to be issued a health threat to others action.  

                                                             
7 https://www.cdc.gov/hiv/risk/estimates/riskbehaviors.html 
8 “An important caveat regarding serodiscordant partners is that 26% (in Canada) and 25% (in the United States) of people who 
are living with HIV do not know their serostatus andarelikelyinvolvedinupwardsof70%ofnewHIV transmissions (CDC, 2010; 
Marks, Crepaz, Senterfitt, & Janssen, 2005; PHAC, 2009).” 
http://www.hivlawandpolicy.org/sites/www.hivlawandpolicy.org/files/Nondisclosure%20Prosecutions%20and%20HIV%20P
revention%20-%20Results%20From%20an%20Ottawa-
Based%20Gay%20Men%C3%A2%E2%82%AC%E2%84%A2s%20Sex%20Survey%20(O'Byrne,%20et%20al.).docx.pdf 
9 333.5210 Sexual penetration as felony; definition. (1) A person who knows that he or she has or has been diagnosed as 
having acquired immunodeficiency syndrome or acquired immunodeficiency syndrome related complex, or who knows that he 
or she is HIV infected, and who engages in sexual penetration with another person without having first informed the other person 
that he or she has acquired immunodeficiency syndrome or acquired immunodeficiency syndrome related complex or is HIV 
infected, is guilty of a felony.(2) As used in this section, “sexual penetration” means sexual intercourse, cunnilingus, fellatio, anal 
intercourse, or any other intrusion, however slight, of any part of a person's body or of any object into the genital or anal 
openings of another person's body, but emission of semen is not required. 
http://www.legislature.mi.gov/(S(ivty2mhq1ikduu5qdl5owaur))/mileg.aspx?page=GetObject&objectname=mcl-333-5210 
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• Behavior by a carrier that “evidences a careless disregard for the transmission of” the disease or infection or 
that epidemiologically has been shown to transmit the disease or infection; 

• Behavior (including credible statements of intention) by the carrier that indicated “a substantial likelihood 
that he or she the disease or infection to others; 

• Lying (making “affirmative misrepresentations”) by the carrier about his or her status before behaving in 
ways that been shown epidemiologically to transmit the disease or infection.10 

In reality, the majority of cases prosecuted under 5210 in Michigan have not undergone 5201 “Health Threats to 
Others” actions by local or state health officials. Prosecutors have often sought the most punitive and restrictive action 
to address alleged recalcitrant actions of those living with HIV. 

In 1994, a Muskegon woman was prosecuted under this law. She had been subjected to 5201 standards and 
interventions prior to the prosecution. She was found guilty on three counts of AIDS – Sexual Penetration with 
Uninformed Partner.” She appealed her conviction, challenging the law’s Constitutionality under the First 
Amendment, as well as being to overly broad and for lacking a mens rea element. 

“Failure to disclose not only places the unwitting participant but also that participant's other sexual partners at serious 
risk of premature death. Indeed, the probable results accompanying nondisclosure are fairly predictable: death to 
innocent third parties,”11 The Michigan Supreme Court wrote in upholding the woman’s conviction.  

Essentially, the Court ruled that the very act of sex while HIV positive represented a significant risk of transmission, 
and thus disease progression and ultimately death. The United Nations Global Commission on AIDS and the Law, as 
well as numerous other groups including the U.S. Department of Justice, have issued reasoned, well researched 
reports indicating that prosecution and punishment of individuals living with HIV should be based on three criteria: 

• Intent to transmit the infection 

• Actual harm (versus perceived harm) 

• Punishment should be equal to the actual harm done 

Michigan’s law fails on all three points, currently. There remains no intent to transmit standard in the law. There is 
no necessity in case law or under the law for there to be actual harm, and punishment is disproportionate to the actual 
harm caused.  

Law interpretations, applications do not match current science 
 

At the time 5210 was passed by the legislature, there was only one drug approved by the Food and Drug 
Administration for the treatment of HIV. That drug, AZT, was toxic and dangerous to the person. As a result the 
drug was only prescribed to symptomatic persons. While there was usually some improvement for the person living 
with HIV, it was short lived. The virus would mutate resistance to the drug and would come roaring back.  

In 1996, that changed. HIV became “a chronic manageable disease”12 as the result of the identification of a three drug 
treatment regimen.13 In fact, a study released last year at the Conference on Retroviruses and Opportunistic 

                                                             
10 Language taken from “House Legislative Analysis Section” HB 5026, first analysis 1-25-89.  
11 http://caselaw.findlaw.com/mi-court-of-appeals/1168586.html 
12 https://www.aids.gov/hiv-aids-basics/just-diagnosed-with-hiv-aids/overview/newly-diagnosed  
13 http://theconversation.com/how-hiv-became-a-treatable-chronic-disease-51238 
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Infections found that the average life expectancy of a 20 year old HIV positive person was just two years less than an 
HIV-negative 20 year old.14 HIV is clearly no longer “a death sentence” and those carrying the virus are no longer 
“literally carrier[s] of death,”15 as the prosecution contended in the Muskegon county 1994 case.  

In addition to the evidence that HIV is no longer a “death sentence,” scientific evidence has amassed that contrary to 
the Jensen opinion, HIV is a difficult to transmit infection. Indeed, the highest potential risk of transmission sexually 
is for the receptive partner in anal sex at 138 transmissions per 10,000 exposures, or a 1.38 percent probability of 
infection for the receptive partner.16 Other sexually transmitted infections – much more common infections in 
Michigan in fact – have significantly higher transmission rates, including a probability of transmission as high as 60 
percent for chlamydia.  

The 1.38 percent probability risk is calculated without taking into effect the infectiousness of the person living with 
HIV. This is often measured by a test commonly called a “viral load.” Viral load is the amount of free virus found in a 
person’s blood. When a person living with HIV is successful in taking his/her medication regimen, that measure 
becomes zero, or “undetectable.” Two studies on this, one which enrolled only heterosexual couples in Africa; and 
another in Europe which enrolled same-sex male couples as well as heterosexual couples, recorded not one case of 
transmission of HIV from the HIV positive person in the couple, who had an undetectable viral load, and their HIV 
negative partner. Not one. In fact, not one case of transmission from a virally suppressed, or virally undetectable 
person living with HIV to a HIV negative person has ever been documented in the medical literature.  

“Once you begin therapy and you stay on therapy, with full virologic suppression you are not capable of transmitting 
HIV to a sexual partner. With successful ART (antiretroviral treatment) that individual is no longer infectious,” said 
Dr. Carol Dieffenbach, Director of the Division of AIDS at the National Institutes of Health in August of 2016.17  

“People living with HIV who are on ART and are durably virally suppressed are not only less likely to develop HIV-
related complications, they also do not transmit the virus to others,” declared the National Alliance of State and 
Territorial AIDS Directors (NASTAD) in a policy statement on the science.18 

In addition to the pharmacological intervention, science has long shown that correct consistent use of latex or 
polyurethane condoms (both internal as well as external) are very effective in preventing transmissions.19 The CDC 
reports in its “Risk Calculator” that an HIV negative person who is the receptive partner to an HIV positive partner 
during anal sex reduces the risk of infection by 89 times if the positive partner is undetectable and uses a condom. If 
the HIV negative partner is on Pre-Exposure Prophylaxis (PrEP)20, the partner is 1,116 times less likely to be 
infected.21 

Despite these astounding scientific advances, Michigan courts continue to refer to the risk of infection of HIV as a 
“death sentence.” Additionally, courts have allowed prosecution of persons who engage in sexual activity which has 
                                                             
14 http://www.aidsmap.com/Life-expectancy-in-HIV-positive-people-in-the-US-still-lags-13-years-behind-HIV-negative-
people/page/3040314/ 
15 Prosecutor opening statement in Michigan v. Jensen. Transcript obtained from personal archives of Trevor Hoppe, PhD. 
Professor, University of Albany, SUNY. 
16 https://www.cdc.gov/hiv/risk/estimates/riskbehaviors.html 
17 https://blog.aids.gov/2016/08/nihs-dr-carl-dieffenbach-discusses-hiv-treatment-science-at-2016-ryan-white-
conference.html 
18 https://www.nastad.org/blog/statement-risk-sexual-transmission-hiv-virally-suppressed-people-living-hiv 
19 http://www.sciencedirect.com/science/article/pii/S0277953696002584 
20 PrEP is a once day drug regime that, if taken daily, results in a 99 percent reduction in HIV acquisition for an HIV negative 
person.  
21 https://wwwn.cdc.gov/hivrisk/estimator.html#-~mb|rai.con.prep.art 
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little to no risk of transmission, including oral sex. And finally, Michigan courts has continued to refuse the scientific 
evidence as a defense in recent criminal prosecutions.  

In fact, state health officials have opined that having an “undetectable” viral load and engaging in condomless sex 
without disclosure to sexual partners is not a violation of Michigan’s Health Threat to Others law (MCL 333.5201). 
Despite this, prosecutions have been and continue to be brought against persons under the criminal law which public 
health officials have determined that the activity in question does not pose a “substantial” risk. 22 

The Michigan Supreme Court in the Jensen decision opined that the goal of 5210 is curb the spread of HIV. As 
Bronwen Lichtenstein, associate professor of criminal justice at the University of Alabama opined, “The key piece of 
evidence that these laws don’t work to prevent HIV is that states with and without these explicit laws have the same 
rate of new infections. There is no difference. If it worked, you’d expect there to be a reduction in states with HIV-
specific criminal laws. But we simply don’t.”23 

KEY FINDINGS: 

• HIV is a difficult viral infection to transmit sexually. The highest sexual risk probability in a 
one-time sexual episode of receptive anal intercourse is 1.38 percent. Other sexual activity is 
significantly less.  

• HIV is a chronic manageable disease. A 20-year-old person infected with HIV has a slightly 
shorter – by two years – life expectancy than an uninfected 20-year-old.  

• An HIV infection successfully controlled with medications – thus the person has an 
undetectable viral load – cannot be transmitted. 

• State health officials do not routinely effectuate “Health Threat to Others” actions against 
persons living with HIV who have an undetectable viral load, as they are not 
epidemiologically likely to transmit the infection.  

• Persons who are living with HIV, but unaware of the infection represented approximately 
25 percent of HIV cases in the US in 2009, but 70 percent of likely transmissions. Showing 
knowledge of HIV status – not disclosure – is a determinate in prevention.  

Michigan’s HIV Law’s Disproportionate Impact  
 

“The bill would potentially expose people already vulnerable to discrimination – namely, homosexuals and illegal IV 
drug users – to an even greater possibility of discrimination.” – House Legislative Analysis Section, analysis of HB 
5026, Jan. 25, 1989.24 

At the time these words were written, HIV was still disproportionally impacting men who have sex with men and 
those persons who inject drugs. This remains particularly true today as it did then. Despite this, U.S. and Michigan 
prevention efforts followed the direction established by Margret Heckler, the former Secretary of Health and Human 
Services under President Ronald Reagan.  

                                                             
22 Numerous personal communications between MDCH/MDHHS spokespeople and Todd Heywood.  
23 Personal communication. Todd Heywood and Bronwen Lichtenstein. 
24 “House Legislative Analysis Section” HB 5026, first analysis 1-25-89 
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“We must conquer AIDS before it affects the heterosexual population and the general population,” Heckler said on 
April 15, 1985. “We have a very strong public interest in stopping AIDS before it spreads outside the risk groups, 
before it become an overwhelming problem.”25 

MCL 333.5210 has been used to fulfill this call to arms by Secretary Heckler, studies have shown.  

In Nov. 2012, Michigan health officials identified 21 prosecutions under 5210. According to a Nov. 2012 internal 
memo by staff, 15 of those cases – or 71 percent of the cases – involved heterosexual activity. Four of the 21 cases 
involved homosexual activity – or 19 percent of the cases – while two (9 percent) of the cases involved biting, 
spitting or other assaultive acts. “Furthermore, none of these cases appear to have been decided on the actual 
transmission of HIV,” officials wrote.  

This surface analysis belies a clear bias in enforcement of HIV cases in Michigan. In 2012, the time that analysis was 
drawn up by public health officials, 19 percent of Michigan’s HIV cases were from high risk heterosexual activity; 49 
percent from male-male sexual activity. So, despite heterosexuals representing 19 percent of the cases statewide they 
were nearly four times more representative as defendants in criminal prosecutions.  

But the data on prosecutions goes much deeper than the analysis by state health officials. In a study published in 2015 
by the journal “Punishment & Society,”26 Trevor Hoppe, Ph.D., analyzed HIV-specific criminal law prosecutions 
between 1992 and 2010. He was able to identify 51 convicted defendants, charged with a total of 58 criminal cases, 
in the state. He was able to identify a total 61 specific criminal convictions, but was only able to identify 51 of the 
defendants, and thus studied only those cases wherein the identity of the convicted defendant was known.  

“While this analysis estimates a risk of conviction for white men of 57 convictions per 10,000 diagnoses outside of 
Wayne County, the risk for black men is more than 60 percent greater at 94 [convictions per 10,000 diagnoses],” 
Hoppe wrote.  

Hoppe found the black women were not subjected to such a disparity, but white women were.  

“Among men outside of Wayne County, black MSM (Men who have sex with Men) faced the least risk of conviction 
while black MSW (Men who have sex with Women) face the greatest risk of conviction,” Hoppe concluded (emphasis 
in the original). 

Adding documentation to the concern that persons who were already vulnerable to discrimination, Hoppe reviewed 
case data related to the white women convicted under MCL 333.5210 in the study period. He identified nine white 
women convicted defendants. 

“Five were described in court as having substance abuse problems; three suffered from mental illness; three engaged 
in sex work and one was homeless,” Hoppe wrote. “Only two of the nine white women are not known to fit into any 
of these categories (by comparison, the lone black woman convicted under the disclose statute in the study period 
was not described as suffering from any of these issues.)” 

Hoppe was unable to identify the underlining factors involved in the disparate prosecution/conviction rates for black 
men who have sex with women and white women during his study period. However, he argues in a second study – 

                                                             
25 “And the Band Played On,” Randy Shilts. St. Martin’s Press, 1987, page 554. 
26 “Disparate risks of conviction under Michigan’s felony HIV disclosure law; An observational analysis of convictions and HIV 
diagnoses, 1992-2010.” Hoppe, Trevor A. Punishment & Society, Vol. 17(I) 73-93.  
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“From sickness to badness: The criminalization of HIV in Michigan” – that a form of “moralizing narratives of HIV 
infection” play are role in such prosecutions and convictions.  

“Because HIV-specific criminal laws deal with a problem that is conventionally understood as medical (a virus), many 
have presumed that such laws reflect a societal interest in promoting the public’s health,” Hoppe wrote. “However, I 
argue that Michigan’s HIV disclosure law was not intended to promote public health: rather, it reflects the perception 
of the virus as a moral infection requiring regulation and punishment.” 

The House Legislative Analysis Section review of HB 5026 also noted concerns that adoption of the law would result 
in people refusing to get tested for the virus, “driving the epidemic underground.” After all, the ultimate defense 
from prosecution for alleged violations of MCL 333.5210 is lacking the knowledge of one’s HIV positive status.  

Activists, such as Sean Strub, executive director of the Sero Project, claim that the “word on the street” regarding 
HIV testing is “Take the test, risk arrest.” Hard data on this anecdotal claim is generally lacking, however, a 2012 
study, published in the Journal of the Association of Nurses in AIDS Care (JANAC), found in light of a series of high 
profile prosecutions of persons living with HIV for failing to disclose that status did have an impact on testing and 
access to medical care for high risk Canadians in Ottawa.  

The study found that a small, but statistically significant number of high risk men who have sex with men declined 
HIV testing and discussions with medical care providers about their risk of HIV acquisition out of fear of the impact of 
the law in Canada.  

“These results emphasize that nondisclosure prosecutions appear to undermine health care–seeking behaviors and HIV 
diagnosis, including the corresponding behavior changes and antiviral therapy initiation that could follow a diagnosis,” 
the authors concluded. “Additionally, a lack of health care seeking by individuals whose practices make them 
susceptible to HIV limits nurses and physicians from preventing HIV transmission in the first place by means of 
appropriate counseling and harm reduction.” 

This is buttressed by the findings of the Stigma Index survey of persons living with HIV in Michigan during the later 
months of 2014.27 

“In order to assess general attitudes and norms about testing, participants were presented with the following scenario: 
“A person, who is otherwise feeling healthy, states he or she does not want to take an HIV test out of fear of being 
prosecuted if the HIV test comes back positive.” Participants were asked how reasonable they felt it was for this 
individual to not get tested for HIV. Most reported that it was very reasonable (38%) or somewhat reasonable (43%) 
for the person to not get tested,” the study reported.  

KEY FINDINGS: 

• Prosecutions under 5210 appear to disproportionately impact black men who have sex with 
women and white women who have sex with men, significantly smaller populations of the 
overall population of persons living with HIV.  

• Prosecutions undermine HIV testing and prevention efforts, driving those most at risk for 
HIV infection away from testing and medical interventions. 

                                                             
27 http://www.stigmaindex.org/sites/default/files/news-
attachments/Michigan%20Stigma%20Index%20%20Report%202016.pdf 
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• Heterosexuals are significantly more likely than homosexuals to prosecuted for violation of 
5210.  

 

HIV Prosecutions Contribute to HIV-related stigma, discrimination 
 

Those living with HIV continue to subjected to assumptions about their blameworthiness. A Kaiser Family 
Foundation/Washington Post poll about HIV conducted in 2012 found that 32 percent of respondents believe “it’s 
people’s own fault if they get AIDS,” while 21 percent felt that HIV was a “punishment” for “the decline in moral 
standards.”28 These findings correlate to Hoppe’s findings that HIV perceived as a “moral infection requiring 
regulation and punishment.”  

A study of Michiganders living with HIV found this “moral infection” construct also impacted persons living with 
HIV. The Stigma Index found that 79 percent of those responding to a survey of their experiences with HIV stigma 
had self-blame for their infection, 66 percent experienced guilt as a result of their infection and 59 percent reported 
shame associated with their infection.29 These are reflective of the internalization of fault and punishment found in the 
Kaiser Family Foundation polling. The same Stigma Index study of Michiganders also found that 34 percent of 
respondents had experienced discrimination because the other person felt being HIV-positive was “shameful.” 

Thirty-eight percent of people living with HIV in Michigan reported a fear that they would be falsely accused by a 
partner of failing to disclose their HIV-positive status, the Stigma Index study found. In addition the study found a 
significant expectation of being unable to experience a full and fair hearing in court if they were accused of the crime 
of not disclosing.  

“In response to the question, “If someone were to file charges against you claiming that you were a sexual partner and 
you did not disclose your HIV status to him or her, do you trust that you would be given a fair hearing in Michigan’s 
criminal justice system?” nearly 60% stated that they would probably not or definitely not be given a fair hearing,” the 
report confirmed.  

In addition, this study also found a significant number of respondents felt it was an appropriate response to avoid 
treatment in order to avoid prosecution.  

“Specifically, they were asked how reasonable they perceived the following scenario: “A person, who is otherwise 
feeling healthy, avoids getting treatment for HIV out of fear that people might find out he or she is HIV positive and 
press charges against him.” Overall, 49% stated that it was not reasonable to delay care out of concern of prosecution, 
whereas 51% claimed that it was somewhat (33%) or very (18%) reasonable to delay care,” the report found. 

Of course, delaying onset of treatment delays suppression of the virus and achieving an “undetectable” viral load. As 
discussed earlier, an undetectable viral load means the person is unable to transmit the infection. With upwards of 70 
percent of cases of HIV transmission linked to transmission from persons who are unaware of their infection, the 
remaining 30 percent likely fall within this context group of persons who are delaying care in part to avoid 

                                                             
28 https://kaiserfamilyfoundation.files.wordpress.com/2013/01/8334-f.pdf 
29 http://www.stigmaindex.org/sites/default/files/news-
attachments/Michigan%20Stigma%20Index%20%20Report%202016.pdf 
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prosecutions. In other words, Michigan’s law rather than slowing the epidemic could, in fact, be assisting as a driver 
of new transmissions.  

“Participants were asked to state the perceived reasonableness of the following scenario “A person does not disclose 
his or her positive HIV status to a current sexual partner for fear of being prosecuted.” Roughly 46% of participants 
agreed that it would be reasonable for an individual to not disclose under this scenario,” the report found.  

In addition to these findings, there remains significant anecdotal evidence that people living with HIV who are 
experiencing intimate partner violence have to face false allegations that they failed to disclose their status to sexual 
partners. The result is a powerful hold by the abusive partner who threatens to go to the police if the victim tries to 
leave the relationship.  

Disclosure has also resulted in violence perpetrated against persons living with HIV. At least two murders in recent 
years (in other states) as well as an incident of HIV and LGBT specific hate crime targeting here in Michigan have 
been documented. Forced disclosure places the person with HIV in a situation wherein potential intimate partners 
can view them as a threat and cause harm to the person living with HIV.  

KEY FINDINGS 

• Michigan’s HIV disclosure law combined with stigma targeting those living with HIV results 
in a perception that persons living with HIV accused of violating the law are unlikely to get 
a fair experience in Michigan’s judicial system.  

• Anecdotal evidence shows that Michigan’s HIV disclosure law has become a weapon in 
intimate partner violence situations. 

• Some case studies have shown that HIV disclosure results in violence targeting the person 
living with HIV, up to and including murder.  

The Case for Modernizing Michigan’s HIV Disclosure Law 
 

As documented throughout this brief, Michigan’s law does not match current science and, as a result, undermes 
public health activities and is likely exacerbating the ongoing HIV pandemic in Michigan. The evidence presented also 
shows that contrary to the assumed goal of the law, as expressed by the Jensen Court, to prevent HIV transmission; 
prosecution data from both the state of Michigan and private researchers shows that prosecutions appear to target 
heterosexuals who represent a significantly smaller portion of the HIV-positive population in Michigan. This disparity 
is particularly apparent for black men who have sex with women and white women who have sex with men.  

It is for these reasons that the Michigan Coalition for HIV Health and Safety makes the following recommendation to 
modernize Michigan’s HIV disclosure law.  

• Shift the mens rea burden. Current law places the mens rea on whether or not a person discloses their HIV-
positive status. The presumption being failing to do so and engaging in sexual activity is so inherently 
dangerous that it will lead to infection. The evidence does not support this conclusion – legally or 
scientifically. Lawmakers should shift the mens rea burden from a presumption of risk, as it currently stands, 
to a proof of intent to transmit. Requiring proof of intent to harm places the burden in a criminal 
prosecution to prove beyond a reasonable doubt that a person living with HIV had the necessary guilty mind 
to cause actual harm.  
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• Require the state prove that the activities engaged in had a substantial likelihood, epidemiologically, to 
transmit the infection to another person. Michigan has prosecuted many persons living with HIV for 
violating MCL 333.5210 who posed no epidemiological risk of transmission. In fact, the state’s actions in 
prosecuting persons who posed no significant risk have created a perverse backlash forcing persons most at 
risk for, or recently diagnosed with HIV, from testing and treatment.  

• Explicitly allow defendants to raised medical evidence which demonstrates they took all reasonable actions 
to mitigate the risk of transmission. Specifically, the law should allow evidence of condom and other barrier 
use, treatment evidence and/or the use of sterile needles and cleaning activity to mitigate. These are 
evidence per se of a non-intent to transmit HIV infection. Disclosure, or failure to disclose an HIV positive 
status is not in and of itself evidence of intent to transmit and/or harm. 

• Conform the punishment for proven intent to transmit in line with the actual harm done. HIV is no longer a 
death sentence, as it was thought to be when the law was written. HIV infection is, in fact, a chronic, 
manageable lifelong infection. Current medical interventions mean a person living with HIV are expected to 
live nearly the same lifespan as their HIV-negative counterparts. As such, when the state can meet its burden 
of proof beyond a reasonable doubt that a person living with HIV engaged in activity epidemiologically 
demonstrated to transmit the infection, sentencing should take into account the significantly reduced burden 
of living with or having been exposed to HIV.  

Taking the above into account, MCHHS recommends lawmakers eliminate MCL 333.5210. In its stead, to address 
those exceedingly rare cases of persons who are intentionally attempting to transmit HIV, the legislature should enact 
legislation to create a two-tier misdemeanor criminal statute.  

• A one-year misdemeanor which requires the state to prove the following: 
o The accused intended to transmit the virus 
o The accused engaged in activity epidemiological proven to transmit the infection 
o The accused took no action to mitigate the risk of transmission 
o Transmission occurred and can be proven to be more likely than not to have come from the 

accused.  
 

• A 93-day misdemeanor which requires the state to prove the following: 
o The accused intended to transmit the virus 
o The accused engaged in activity epidemiological proven to transmit the infection 
o The accused took no action to mitigate the risk of transmission 
o No transmission occurred 

Michigan stands in a position where it can shift the perception of HIV, through the law, from that of an invariably fatal 
disease which is highly infectious, to instead reflect that reality that HIV is a difficult infection to transmit and that 
once a person is infected, it is not invariably fatal, rather a chronic manageable condition. By taking this action, the 
Michigan Legislature reduces the stigma and burden of discrimination, the risk and fear of violence against persons 
living with HIV, and removes a barrier to those most at risk for infection or those living with the virus.  
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