
Myths and Facts about Criminal Prosecutions of People Living with HIV 

There are a number of misconceptions that many people have about the frequency and nature of the 

HIV-based criminal prosecutions that take place in the United States. When considering changing the 

law, it is important to clear up these misconceptions and examine the actual facts regarding such 

prosecutions.  

It is extremely, extremely rare for a person living with HIV to act with the malicious intent to transmit 

HIV to another person. In fact, people who are intimately familiar with the HIV-based prosecutions that 

have taken place in the United States over the past 35 years believe that only two cases since the 

beginning of the epidemic involved people with the malicious intent to transmit HIV to another.   

It is important to remember that, until recently, California was the only state that required the specific 

intent to transmit HIV as an element of the crime. Because most states that have HIV-specific criminal 

laws do not require the intent to transmit the disease, prosecutions in those states do not involve proof 

of any malicious intent on the part of the defendant. Instead, the statutes in most other states operate 

as a strict liability crime. A person who knows they are living with HIV has sexual contact without 

disclosing their HIV-positive status—or is unable to prove that they disclosed their status—is all it takes 

to convict.   

Even in California, where specific intent to transmit has been an element of the crime since the statute 

was placed on the books, the number of convictions under the HIV-specific statute—while relatively 

low—does not tell the whole story. Most of these convictions are likely the result of a plea, and it is 

common knowledge that defendants accept plea bargains for all kinds of reasons. Given the degree of 

stigma that surrounds this disease and the significant misunderstandings many have about living with 

HIV since the advent of effective treatments, it is not surprising that a defendant would accept a plea 

bargain rather than roll the dice on their ability to convince a jury they did not act with the intent to 

transmit the disease. 

Again, it is important to remember that those who have reviewed the details of the dozens and dozens 

of prosecutions that have taken place across the country have uncovered only two situations in which it 

was clear that the defendant was acting with the intent to transmit HIV to another person. And though 

some of the other prosecutions involved what many might consider irresponsible behavior on the part 

of the person living with HIV, we do not generally use the criminal law to punish mere irresponsibility—

particularly in the realm of sexual activity between two consenting adults. If we used the criminal law to 

punish irresponsibility in navigating and engaging in sexual connections, our prisons would be much 

more overcrowded than they already are. 

Media accounts of HIV-based criminal prosecutions are often sensationalized and unreliable. It will 

come as no surprise that newspapers—and now internet-based media outlets—are more successful 

when they tell a “juicy” story that will give readers someone to love (or at least to empathize with) and 

someone to “hate” (i.e., a villain). And, frankly, reporters hold many of the misconceptions about HIV 

that members of the general public do and also carry the deep-seated stigma that surrounds this 

disease. As a result, the coverage is very slanted. The story is reported when charges are filed, when the 



state’s allegations are the only “facts” at a reporter’s disposal and the defendant is not going to be given 

or take the opportunity to tell their side of the story.   

Instead, after having their HIV status splashed across the front page, the person living with HIV is often 

portrayed as an “AIDS monster,” with little recourse to set the record straight. If the person does choose 

to go to trial—which is relatively unusual—the media outlets rarely come back to fact check their 

original stories or to discuss any of the nuances in the case or the complicated nature of the sexual 

relationship at the heart of such prosecutions. It takes time, energy and work to understand the 

complex interactions between the individuals in question and the multifactorial social forces influencing 

the decisions of the person living with HIV in such situations. It is much easier to paint in broad strokes—

and to slap an attention-grabbing headline on a story with a clear victim and a clear villain. It would be a 

mistake to place much reliance on initial media accounts of HIV-related prosecutions.     

This is a choice between improving public health or perpetuating HIV-related stigma that will only 

lead to more new infections. The bottom line is that a person who is sexually active and HIV negative 

stands a real chance of encountering someone who is HIV positive but does not yet know it (according 

to the CDC, nearly a third of new HIV infections trace back to people who do not know their HIV status) 

and almost zero chance of encountering someone who is intentionally trying to infect them with virus. 

And while it may provide a sense of security to place a law on the books severely punishing anyone who 

would actually do that, such legislative action should not come at the cost of increasing HIV-related 

stigma and inhibiting the testing and treatment that would significantly reduce transmission of the virus.  

We need to trust public health officials when they tell us that HIV-related stigma is a primary driver of 

today’s epidemic and that it infiltrates people’s decision-making at every point along the continuum of 

care (i.e., testing, linkage to care, engagement in care, medication adherence). We need to believe them 

when they tell us that we must do everything in our power to reduce HIV-related stigma and that the 

criminal laws that have been on the books for decades have done nothing to reduce the number of new 

cases or to improve public health.  

SB 239 will not prevent the criminal justice system from punishing that truly malicious person in that 

truly egregious case—however rare that may be—but will instead give public health officials the ability 

to handle HIV as a public health issue rather than a potential crime. Most importantly, this bill is a key 

step toward reducing HIV-related stigma and ending the spread of HIV in California. 

 

  


